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Summary 

In 1973, the U.S. Supreme Court concluded in Roe v. Wade that the U.S. Constitution protects a 
woman’s decision to terminate her pregnancy. In Doe v. Bolton, a companion decision, the Court 
found that a state may not unduly burden the exercise of that fundamental right with regulations 
that prohibit or substantially limit access to the means of effectuating the decision to have an 
abortion. Rather than settle the issue, the Court’s rulings since Roe and Doe have continued to 
generate debate and have precipitated a variety of governmental actions at the national, state, and 
local levels designed either to nullify the rulings or limit their effect. These governmental 
regulations have, in turn, spawned further litigation in which resulting judicial refinements in the 
law have been no more successful in dampening the controversy. 

In recent years, the rights enumerated in Roe have been redefined by decisions such as Webster v. 
Reproductive Health Sendees, which gave greater leeway to the states to restrict abortion, and 
Rust v. Sullivan, which narrowed the scope of permissible abortion-related activities that are 
linked to federal funding. The Court’s decision in Planned Parenthood of Southeastern 
Pennsylvania v. Casey, which established the “undue burden” standard for determining whether 
abortion restrictions are permissible, gave Congress additional impetus to move on statutory 
responses to the abortion issue, such as the Freedom of Choice Act. 

Legislation to prohibit a specific abortion procedure, the so-called “partial-birth” abortion 
procedure, was passed in the 108 th Congress. The Partial-Birth Abortion Ban Act appears to be 
one of the only examples of Congress restricting the performance of a medical procedure. 
Legislation that would prohibit the knowing transport of a minor across state lines for the purpose 
of obtaining an abortion has been introduced in numerous Congresses. 

Since Roe, Congress has attached abortion funding restrictions to various appropriations 
measures. The greatest focus has arguably been on restricting Medicaid abortions under the 
annual appropriations for the Department of Health and Human Services. This restriction is 
commonly referred to as the “Hyde Amendment” because of its original sponsor. Similar 
restrictions affect the appropriations for other federal entities, including the Department of 
Justice, where federal funds may not be used to perform abortions in the federal prison system, 
except in cases of rape or if the life of the mother would be endangered. Hyde-type amendments 
also have an impact in the District of Columbia, where federal funds may not be used to perform 
abortions except in cases of rape, incest, or where the life of the mother would be endangered, 
and affect international organizations like the United Nations Population Fund, which receives 
funds through the annual Foreign Operations appropriations measure. 

The debate over abortion continued in the context of health reform. The Patient Protection and 
Affordable Care Act (AC A), enacted on March 23, 2010, includes provisions that address the 
coverage of abortion services by qualified health plans that are available through health benefit 
exchanges. The ACA’s abortion provisions have been controversial, particularly with regard to the 
use of premium tax credits or cost-sharing subsidies to obtain health coverage that includes 
coverage for elective or non-therapeutic abortion services. Under the ACA, individuals who 
receive a premium tax credit or cost-sharing subsidy are permitted to select a qualified health plan 
that includes coverage for elective abortions, subject to funding segregation requirements that are 
imposed on both the plan issuer and the enrollees in such a plan. 
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In 1973, the U.S. Supreme Court concluded in Roe v. Wade, 410 U.S. 113 (1973), that the U.S. 
Constitution protects a woman’s decision to terminate her pregnancy. In Doe v. Bolton, 410 U.S. 
179 (1973), a companion decision, the Court found that a state may not unduly burden the 
exercise of that fundamental right with regulations that prohibit or substantially limit access to the 
means of effectuating the decision to have an abortion. Rather than settle the issue, the Court’s 
rulings since Roe and Doe have continued to generate debate and have precipitated a variety of 
governmental actions at the national, state, and local levels designed either to nullify the rulings 
or limit their effect. These governmental regulations have, in turn, spawned further litigation in 
which resulting judicial refinements in the law have been no more successful in dampening the 
controversy. 

Although the primary focus of this report is legislative action with respect to abortion, discussion 
of the various legislative proposals necessarily involves an examination of the leading Supreme 
Court decisions concerning a woman’s right to choose. 1 

Judicial History 

Roe v. Wade and Doe v. Bolton 

In 1973, the Supreme Court issued its landmark abortion rulings in Roe v. Wade and Doe v. 

Bolton. In those cases, the Court found that Texas and Georgia statutes regulating abortion 
interfered to an unconstitutional extent with a woman’s right to decide whether to terminate her 
pregnancy. The Texas statute forbade all abortions not necessary “for the purpose of saving the 
life of the mother.” The Georgia enactment permitted abortions when continued pregnancy 
seriously threatened the woman’s life or health, when the fetus was very likely to have severe 
birth defects, or when the pregnancy resulted from rape. The Georgia statute required, however, 
that abortions be performed only at accredited hospitals and only after approval by a hospital 
committee and two consulting physicians. 

The Court’s decisions were delivered by Justice Blackmun for himself and six other Justices. 
Justices White and Rehnquist dissented. The Court ruled that states may not categorically 
proscribe abortions by making their performance a crime, and that states may not make abortions 
unnecessarily difficult to obtain by prescribing elaborate procedural guidelines. The constitutional 
basis for the decisions rested upon the conclusion that the Fourteenth Amendment right of 
personal privacy embraced a woman’s decision whether to carry a pregnancy to term. With regard 
to the scope of that privacy right, the Court stated that it included “only personal rights that can 
be deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty’” and “bears some 
extension to activities related to marriage, procreation, contraception, family relationship, and 
child rearing and education.” Roe, 410 U.S. at 152-53. Such a right, the Court concluded, “is 
broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.” Id. 
at 153. 

With respect to protection of the right against state interference, the Court held that since the right 
of personal privacy is a fundamental right, only a “compelling State interest” could justify its 
limitation by a state. Thus, while it recognized the legitimacy of the state interest in protecting 
maternal health and the preservation of the fetus’ potential life {id. at 148-150), as well as the 



1 For a more detailed discussion of the relevant case law, see CRS Report 95-724, Abortion Law Development: 
A Brief Overview, by Jon O. Shimabukuro. 
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existence of a rational connection between these two interests and the state’s anti-abortion law, 
the Court held these interests insufficient to justify an absolute ban on abortions. 

Instead, the Court emphasized the durational nature of pregnancy and found the state’s interests to 
be sufficiently compelling to permit curtailment or prohibition of abortion only during specified 
stages of pregnancy. The High Court concluded that until the end of the first trimester, an abortion 
is no more dangerous to maternal health than childbirth itself, and found that “[With] respect to 
the State’s important and legitimate interest in the health of the mother, the ‘compelling’ point, in 
light of present medical knowledge, is at approximately the end of the first trimester.” Id. at 163. 
Only after the first trimester does the state’s interest in protecting maternal health provide a 
sufficient basis to justify state regulation of abortion, and then only to protect this interest. Id. at 
163-64. 

The “compelling” point with respect to the state’s interest in the potential life of the fetus “is at 
viability.” Following viability, the state’s interest permits it to regulate and even proscribe an 
abortion except when necessary, in appropriate medical judgment, for the preservation of the life 
or health of the woman. Id. at 160. In summary, the Court’s holding was grounded in this 
trimester framework analysis and the concept of fetal viability which was defined in post-natal 
terms. Id. at 164-65. 

In Doe v. Bolton, 410 U.S. 179 (1973), the Court extended Roe by warning that just as states may 
not prevent abortion by making the performance a crime, states may not make abortions 
unreasonably difficult to obtain by prescribing elaborate procedural barriers. In Doe, the Court 
struck down state requirements that abortions be performed in licensed hospitals; that abortions 
be approved beforehand by a hospital committee; and that two physicians concur in the abortion 
decision. Id. at 196-99. The Court appeared to note, however, that this would not apply to a 
statute that protected the religious or moral beliefs of denominational hospitals and their 
employees. Id. at 197-98. 

The Court in Roe also dealt with the question whether a fetus is a person under the Fourteenth 
Amendment and other provisions of the Constitution. The Court indicated that the Constitution 
never specifically defines “person,” but added that in nearly all the sections where the word 
“person” appears, “the use of the word is such that it has application only post-natally. None 
indicates, with any assurance, that it has any possible pre-natal application.” 410 U.S. at 157. The 
Court emphasized that, given the fact that in the major part of the 19 th century prevailing legal 
abortion practices were far freer than today, the Court was persuaded “that the word ‘person’, as 
used in the Fourteenth Amendment, does not include the unborn.” Id. at 158. 

The Court did not, however, resolve the question of when life actually begins. While noting the 
divergence of thinking on this issue, it instead articulated the legal concept of “viability,” defined 
as the point at which the fetus is potentially able to live outside the womb, although the fetus may 
require artificial aid. Id. at 160. Many other questions were also not addressed in Roe and Doe, 
but instead led to a wealth of post-Ttoe litigation. 

Supreme Court Decisions Subsequent to Roe and Doe 

The post-Ttoe litigation included challenges to state restrictions requiring informed 
consent/waiting periods ( Planned Parenthood v. Danforth, 428 U.S. 52 (1976), City of Akron v. 
Akron Center for Reproductive Health, Inc., 462 U.S. 416 (1983)); spousal/parental consent 
{Planned Parenthood v. Danforth, supra, Bellotti v. Baird, 443 U.S. 622 (1979), City of Akron, 
supra, Planned Parenthood Association of Kansas City, Missouri Inc. v. Ashcroft, 462 U.S. 476 
(1983)); parental notice ( Bellotti v. Baird, supra, H. L. v. Matheson, 450 U.S. 398 (1981), 
Hartigan v. Zbaraz, 484 U.S. 171 (1987), Hodgson v. Minnesota, 497 U.S. 417 (1990), Ohio v. 



Congressional Research Service 



2 



Abortion: Judicial History and Legislative Response 



Akron Center for Reproductive Health, 497 U.S. 502 (1990)); reporting requirements (Planned 
Parenthood v. Danforth, supra, Planned Parenthood of Kansas City, Missouri, Inc. v. Ashcroft, 
supra)-, advertisement of abortion services ( Bigelow v. Virginia, 421 U.S. 809 (1975)); abortions 
by nonphysicians (Connecticut v. Menillo, 423 U.S. 9 (1975)); locus of abortions (City of Akron, 
supra, Ashcroft, supra, Simopoulos v. Virginia, 462 U.S. 506 (1983)); viability, fetal testing, and 
disposal of fetal remains (Planned Parenthood of Central Missouri v. Danforth, supra, Colautti v. 
Franklin, 439 U.S. 379 (1979), Ashcroft, supra. City of Akron, supra)', and “partial-birth” 
abortions (Stenbergv. Carhart, 530 U.S. 914 (2000)). 

The Court in Rust v. Sullivan, 500 U.S. 173 (1991), upheld on both statutory and constitutional 
grounds the Department of Health and Human Service’s Title X regulations restricting recipients 
of federal family planning funding from using federal funds to counsel women about the option 
of abortion. While Rust is probably better understood as a case involving First Amendment free 
speech rights rather than as a challenge to the constitutionally guaranteed substantive right to 
abortion, the Court, following its earlier public funding cases (Maher v. Roe and Harris v. 

McRae), did conclude that a woman’s right to an abortion was not burdened by the Title X 
regulations. The Court reasoned that there was no constitutional violation because the 
government has no duty to subsidize an activity simply because it is constitutionally protected 
and because a woman is “in no worse position than if Congress had never enacted Title X.” 

In addition to Rust, the Court decided several other noteworthy cases involving abortion 
following Roe. Webster v. Reproductive Health Sendees, 492 U.S. 490 (1989), and Planned 
Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), illustrate a shift in 
direction by the Court from the type of constitutional analysis it articulated in Roe. These cases 
and other more recent cases, such as Stenberg v. Carhart, 530 U.S. 914 (2000), and Ayotte v. 
Planned Parenthood of Northern New England, 126 S.Ct. 961 (2006), have implications for 
future legislative action and how enactments will be judged by the courts in the years to come. 
Webster, Casey, and Ayotte are discussed in the subsequent sections of this report. A discussion of 
Stenberg is included in the “Partial-Birth Abortion” section of the report. 

Webster 

The Supreme Court upheld the constitutionality of the state of Missouri’s abortion statute in 
Webster v. Reproductive Health Services, 492 U.S. 49 (1989). In this 5-4 decision, while the 
majority did not overrule Roe, it indicated that it was willing to apply a less stringent standard of 
review to state restrictions on abortion. Webster made it clear that state legislatures have 
considerable discretion to pass restrictive legislation in the future, with the likelihood that such 
laws would probably pass constitutional muster. 

The main provisions in the 1986 Missouri law upheld by the Court included (1) barring public 
employees from performing or assisting in abortions not necessary to save the life of the mother; 
(2) barring the use of public buildings for performing abortions, despite the fact that there were 
no public monies involved (e.g., a building situated on public land); and (3) requiring physicians 
believing a woman desiring an abortion to be at least 20 weeks pregnant to perform tests to 
determine whether the fetus is viable. The Webster ruling was narrow in that it did not affect 
private doctors’ offices or clinics, where most abortions are performed. Its significance derives 
more from the rationales articulated by the five Justices regarding how abortion restrictions 
would be reviewed in the future. However, because the Missouri law did not limit abortion prior 
to viability, the plurality did not believe it was necessary to consider overruling Roe. Webster set 
the stage for the Court’s 1992 decision in Casey, where a real shift in direction was pronounced. 
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Casey 

Both Webster and Rust energized legislative activity, the former at both the federal and state 
levels and the latter at the federal level. Some of the state legislative proposals that became law 
were challenged in the courts (e.g., Pennsylvania, Guam, Louisiana, and Utah). The Pennsylvania 
case, Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), was 
decided by the Supreme Court on June 29, 1992. In a highly fractionated 5-4 decision, the Court 
reaffirmed the basic constitutional right to an abortion while simultaneously allowing some new 
restrictions. Justices O’Connor, Kennedy, and Souter wrote the plurality opinion, and they were 
joined in part by Justices Stevens and Blackmun. Chief Justice Rehnquist and Justices White, 
Scalia, and Thomas dissented. The Court refused to overrule Roe, and the plurality explained at 
length why it was important to follow precedent. At the same time, the plurality indicated that 
state laws which contained an outright ban on abortion woidd be unconstitutional. Nevertheless, 
the Court abandoned the trimester framework articulated in Roe and the strict scrutiny standard of 
judicial review of abortion restrictions. Instead, it adopted a new analysis, “undue burden.” 

Courts will now need to ask the question whether a state abortion restriction has the effect of 
imposing an “undue burden” on a woman’s right to obtain an abortion. “Undue burden” was 
defined as a “substantial obstacle in the path of a woman seeking an abortion of a nonviable 
fetus.” 505 U.S. at 877. 

The Court applied this new analysis to the Pennsylvania statute and concluded that four of the 
provisions did not impose an undue burden on the right to abortion and were constitutional. The 
provisions that were upheld involved the 24-hour waiting period; informed consent; parental 
consent for minors’ abortions with a judicial bypass; and reporting requirements. The spousal 
notification provision, which required a married woman to tell her husband if she intended to 
have an abortion, did not survive the “undue burden” test and was struck down as 
unconstitutional. 

The Court’s decision in Casey was significant because the new standard of review appeared to 
allow more state restrictions to pass constitutional muster. In addition, the Casey Court found that 
the state’s interest in protecting the potentiality of human life extended throughout the course of 
the pregnancy. Thus, the state could regulate, even to the point of favoring childbirth over 
abortion, from the outset. Under Roe, which utilized the trimester framework, a woman’s decision 
to terminate her pregnancy was reached in consultation with her doctor with virtually no state 
involvement during the first trimester of pregnancy. 

Moreover, under Roe, abortion was a “fundamental right” that could not be restricted by the state 
except to serve a “compelling” state interest. Roe's strict scrutiny form of review resulted in most 
state regulations being invalidated during the first two trimesters of pregnancy. The “undue 
burden” standard allowed greater regulation during that period. This is evident from the fact that 
the Casey Court overruled, in part, two of its earlier decisions which had followed Roe : City of 
Akron v. Akron Center of Reproductive Health, 462 U.S. 416 (1983), and Thornburgh v. American 
College of Obstetricians and Gynecologists, 476 U.S. 747 (1986). In these cases, the Court, 
applying strict scrutiny, struck down 24-hour waiting periods and informed consent provisions; 
whereas in Casey, applying the undue burden standard, the Court upheld similar provisions. 

Casey had its greatest immediate effect on women in the state of Pennsylvania; however, its 
reasoning prompted other states to pass similar restrictions that could withstand challenge under 
the “undue burden” standard. 
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